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STATEMENT OF THE CASE

l
NATURE OF THE CASE
This matter is the appeal of a dismissal by the district court for lack of jurisdiction,
because of the failure of James W. and Kaylynn A. Stivers to perfect their appeal by filing
the 20 percent deposit required by Idaho Code section 63-3049(b). Prior to appealing to the
district court, the Stivers appealed the Tax Commission's final decision to the Board of Tax
Appeals (BTA); the BTA dismissed the case for failure to file the required 20 percent deposit.
The Tax Commission's final decision affirmed an income tax deficiency asserted for
taxable years 2001 through 2003 and 2006 through 2008. To perfect a timely appeal of the
decision with the Board of Tax Appeals or with the district court, Idaho Code section 63-3049(b)
requires an appellant to deposit cash or other acceptable security, equaling 20 percent of the
amount asserted due, with the Tax Commission. No such acceptable deposit was received.
Idaho Rule of Civil Procedure 84( a)( 1) provides that actions of state agencies "are not
subject to judicial review unless expressly authorized by statute." Idaho Code section 63-3049 is
the statute that authorizes judicial review of Tax Commission actions. Idaho Code section 633049 requires the 20 percent deposit before a taxpayer may seek review by the district court.
This Court lacks jurisdiction to hear Plaintiffs' appeal because of their failure to comply with the
20 percent deposit requirement.

II
FACTS
The Tax Commission's audit staff issued a Notice of Deficiency Determination (NODD)
on December 15, 2009, asserting tax due for six years in which Plaintiffs did not file Idaho
income tax returns and did not pay Idaho income tax.

Clerk's Record on Appeal (Record)

pg. 11.
In a letter dated April 10, 2011, Plaintiffs filed an appeal with the BTA. Record pg. 15.
The amount asserted due in the Commission's decision is $16,915.

Record pg. 14. Thus,

the 20 percent requirement of Idaho Code section 63-3049(b) required Plaintiffs to deposit
$3,383 with the Tax Commission before their appeal to the BTA would be perfected. Plaintiffs
stated in their letter, "because of financial hardship, it is not possible for us to produce
the 20 percent bond required before an appeal can be heard." Record pg. 15. Plaintiffs requested
in their letter, "If the Tax Commission is unwilling to waive the bond requirement, we offer, in
the alternative, our home as a surety." Record pg. 15.
On April 14, 2011, in a letter sent to the BTA and forwarded to Plaintiffs, the
undersigned Deputy Attorney General informed both parties that the Tax Commission could not
accept the Plaintiffs' home as a surety. Record pg. 17. Plaintiffs responded to that letter with
another letter to the BTA, dated April 18, 2011, requesting that the BT A urge the Tax
Commission to accept their home as surety. Record pg. 56.
On May 2, 2011, Plaintiffs tendered a "good faith" check to the Tax Commission in the
amount of $500 and requested that for the remaining balance of the 20 percent, the Tax
Commission accept a property bond or lien against the equity of their house. Record pg. 18.
On May 5, 2011, again in a letter by the undersigned, the Tax Commission informed the
BTA that Plaintiffs' home would not be acceptable security. Record pg. 18.
2

On May 24, 2011, the BT A issued an order dismissing Plaintiffs' appeal because the
Plaintiffs had not satisfied the 20 percent deposit requirement.

Record pgs. 18-19.

On

June 3, 2011, Plaintiffs filed a Motion for Reconsideration which was denied by the BT A in an
order dated June 22, 2011. Record pgs. 21-22.
Plaintiffs then filed an appeal with the district court.

Record pgs. 8-10.

The Tax

Commission filed a motion to dismiss for lack of jurisdiction because of Plaintiffs' failure to
satisfy the 20 percent deposit requirement. Record pgs. 24-25. On April 16, 2012, the district
court granted the Tax Commission's motion to dismiss and issued the judgment and order
dismissing the case. Record pgs. 89-96.

ill
ADDITIONAL ISSUES
PRESENTED ON APPEAL
1. Whether the State Tax Commission was required to accept Plaintiffs' offer of their home as a

surety to satisfy the requirement of Idaho Code section 63-3049 that 20 percent of the
outstanding tax, penalty and interest be deposited with the Commission before the
Commission's decision could be heard on appeal.
2. Whether

an

appeal

of

the

Commission's

decision

may

be

heard

depositing 20 percent of the tax, penalty, and interest the decision holds is owed.
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without

ARGUMENT
A.
THE COMMISSION WAS NOT REQUIRED TO ACCEPT
STIVERS' OFFER OF THEIR HOME AS A SURETY
IN LIEU OF A CASH DEPOSIT
Idaho Code section 63-3049 governs judicial review of tax commission decisions.
Subsection (a) provides that an appeal must be filed within 91 days of receipt of notice of the
Commission's decision. Idaho Code section 63-3049(b) provides:
Before a taxpayer may seek review by the district cowt or the board of tax
appeals, the taxpayer shall secure the payment of the tax or deficiency as assessed
by depositing cash with the tax commission in an amount equal to twenty percent
(20%) of the amount asserted. In lieu of the cash deposit, the taxpayer may
deposit any other type of security acceptable to the tax commission.
Taxpayers offered their home as a surety. This was not acceptable to the Commission.
Under the plain language of the statute, payment in lieu of cash must be acceptable to the
Commission. [t follows that it is discretionary with the Commission whether to accept an "in
lieu" payment.
The Tax Commission has officially provided a list of other types of security that it deems
acceptable in IDAPA 35.02.01.600.

The offer of a taxpayer's home as a surety is not an

alternative that the Commission has deemed acceptable.
The ldaho Supreme Court addressed a scenario similar to the one at hand in Tarbox v.
Idaho State Tax Commission, l07 ldaho 957, 695 P.2d 342 (1984). In Tarbox, the court held
that the district court ··does not acquire jurisdiction over an appeal unless the taxpayer first pays
the alleged deficiency, or files a surety bond in double the amount thereof.'' ld. at 959. At the
time of the Tarbox case, Idaho Code section 63-3049(b) required a taxpayer to pay the full
amount of the deficiency or, in the alternative, provide a surety bond in double the amount of the
alleged deficiency before the district court could obtain jurisdiction. Id. at 961. Mr. and Mrs.
4

Tarbox did file a property bond in double the amount of the deficiency assessment, pledging
their home and land, which they owned free and clear: however, this was not a proper type of
bond acceptable under the statute; the Idaho Supreme Court ruled that the district court had not
obtained jurisdiction. Id. at 959. Mr. and Mrs. Taxbox argued that it was unconstitutional to
require the bond payment, saying that it was a violation of the Equal Protection and Due Process
clauses. Id. at 959 - 96 l. The court held that there was neither an Equal Protection nor a Due
Process violation.

Id. The court stated, "Although these jurisdictional provisions may seem

harsh, it is an established rule that 'the government has the right to prescribe the conditions on
which it will subject itself to the judgment of the courts in the collection of its revenues.'" Id. at
960 - 961 (citations omitted).
The plain language of the statute and Tarbox both stand for the proposition that the
Commission did not have to accept Stivers' offer of their home as a surety in this case. Further,
although the Stivers have asserted that they are indigent, there has been no factual showing to
establish this claim.

IL
FAILURE TO DEPOSIT THE CASH REQUIRED
BY STATUTE DEPRIVES A COURT OR
ADMINISTRATIVE BODY OF
JURISDICTION TO HEAR THE APPEAL
Tarbox also stands for the proposition that failure to make the statutorily required deposit
is jurisdictional. "Under Idaho Code section 63-3049(b ), the court docs not acquire jurisdiction
over an appeal unless the taxpayer first pays the alleged deficiency . . . . "

Tarbox v. Tax

Commission. 107 Idaho 957 at 959.
This point was reaffirmed in Ag Air, Inc. v. Idaho State Tax Commission, 132 Idaho 345,
972 P.2d 313 ( 1999). Ag Air received notices of use tax due and timely protested the notices.

5

The Commission issued a decision upholding the use tax deficiencies.

Ag Air appealed to

district court, but did not timely deposit with the Commission 20 percent of the amount asserted.
The Idaho Supreme Court held that Ag Air's failure to timely comply with the requirement of
Idaho Code section 63-3049(b) for depositing 20 percent of the assessed use tax prior to
appealing the Commission's decision deprived the district court of jurisdiction to hear Ag Air's
appeal.
In this case, Stivers did not timely deposit 20 percent of the amount asserted in the
Commission's decision. The holdings of Tarbox and Ag Air regarding jurisdiction of a district
court to hear a tax appeal, also apply to the jurisdiction of the BTA; Idaho Code
section 63-3049(b) states that "before a taxpayer may seek review by the district court or the
board of tax appeals, the taxpayer shall" make the 20 percent deposit. (Emphasis added.) Both
Tarbox and Ag Air stand for the proposition that the failure to make the required cash deposit
deprived both the BTA and the district court of jurisdiction to hear Stivers' appeal.

CONCLUSION
The Commission respectfully requests the Court deny Plaintiff's requested relief and
uphold the decision of the district comt.
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DATED this 30 day of October 2012.
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PHIL N SKINNER
DEPUTY ATTORNEY GENERAL
IDAHO STA TE TAX COMMISSION
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